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PREFACE

The Civil Litigation Commission, established byrtPdl of S.L. 1999-395, was directed to study
a broad range of issues involving civil litigatiomcluding all practices and procedures that aftbet
speed, fairness, and accuracy with which civilatgiare disposed of in the trial divisions of tren€ral
Court of Justice, including the rules of civil peaure, rules of evidence, other relevant statutes,
statewide and local court-adopted rules of practdoel procedure, administrative rules, appellate
opinions, and all other relevant practices, custoansl traditions in the trial courts of North Camel
and practices and procedures that (i) reduce the tequired to dispose of civil actions in theltria
divisions; (ii) simplify pretrial and trial proceder (iii) guarantee the fairness and impartialitithw
which the claims and defenses are heard and rekodvel (iv) increase the parties' and the public's
satisfaction with the process of civil litigation.

The Commission was comprised of eighteen memisexsappointed by the President Pro
Tempore of the Senate, six appointed by the Spexdikbe House and six appointed by the Chief Jestic
of the Supreme Court. Cochairs of the Commissierevappointed by the President Pro Tempore and
the Speaker.

The Commission was directed to make a final refwotthe 2001 General Assembly no later than
March 1, 2001. Upon issuing its final report, @@mmission shall terminate.

The relevant portions of Part XI of S.L. 1999-38& included in Appendix A. The full
membership of the Committee is listed in AppendigfBhis report. A committee notebook containing
the committee minutes and all information presentethe committee will be filed in the Legislative

Library.



COMMISSION PROCEEDINGS

First Meeting — March 28, 2000

The Civil Litigation Study Commission held its it meeting on March 28, 2000.

O. Walker Reagan, Commission Co-counsel explaiheccharge to the Commission, as set out

in the authorizing legislation, as being a studyhef following:

» Civil Litigation trial procedures.

» District Court jurisdiction.

* Pre-litigation disclosure of insurance policy limdand mandatory mediation.

» Workers’ compensation benefits.

* Public duty doctrine issues.
He also stated that the trial procedure issues wang/-overs from the former Civil Procedure Study
Commission that had recommended fifteen changdéset®ules of Civil Procedure in 1998. Of those
recommendations, he noted that only one rule, BbJénad been changed.

The Honorable Henry Frye, Chief Justice of thetNd&arolina Supreme Court, addressed the
Commission. He noted the broad scope of the ksl outlining the Commission’s work and
suggested that the Commission not attempt to demtioch, but rather make concrete recommendations
to improve the administration of justice. He alsged the members to consider the financial impéct
their recommendations and suggested coordinatitimotiher commissions when feasible. Chief Justice
Frye briefly discussed some matters that have lwremould be presented to the Courts Commission:

* What happens when the courts are closed due toahdisasters and emergencies?

» Speeding up the jury selection process.

» Jurisdiction levels for the various courts and tafificials.
He also spoke of the need for improvement in teldgyoin the court system, noting that the system of
electronic filing of briefs has worked very well ihe Supreme Court and that it is hoped that thlis w
soon be expanded to the Court of Appeals.

Mr. Peter Powell, Deputy Director, Administrati@ffice of the Courts, suggested that if the
Commission studied the issue of the division betwjeeisdictional levels, it should look at the eati
spectrum and determine the caseload levels andetmeirces needed to address the problem at every
level. He also spoke of efforts underway to prevédectronically published calendars. He statedl th
the cost and labor intensity of making copies, tighand mailing calendars is not justified in tgda
high technology world when such a high percentagattorneys can access electronically published
calendars. Mr. Powell stated that the AOC hopesuggest to the court that they consider a revigion
the general rules of practice to update those rules

Mr. Powell recommended that the Commission comsidaking the following changes to the
Rules of Civil Procedure:
* An amendment to Rule 9(j) regarding extending ta&uge of limitations in malpractice actions.
* An amendment to Rule 63 regarding entry of judgnigrdubstitute judge.
Mr. Powell also stated that the Superior Court ésdGonference may offer some suggestions to the
Commission including:
* An amendment to Rule 26 (f) regarding case manageaehorities of senior resident superior
court judges.



* An amendment to Rule 4 regarding the failure tovjgl® for consequences if returns of service
are not filed.

Next the Commission heard from Mr. Burton Craigestair of the 1997 Civil Procedure Study
Commission. Mr. Craige noted that the charge efgtrevious Commission was limited to the study of
the Rules of Civil Procedure. He said that varigimups submitted ideas, and it was determinedhéy t
Commission to omit the more controversial propasalls. Craige said that fifteen proposed changes in
Rules, which were consensus recommendations, wedrmited to the General Assembly. Those
changes were not enacted and Mr. Craige urged onen@ssion to work toward achieving passage of
the proposals by the Legislature.

Mr. Richard Taylor, Executive Director, North Clina Academy of Trial Lawyers, spoke to the
Commission. He discussed Senate Bill 393 of th#919ession regarding the advanced circulation of
briefs on dispositive motions in civil matters inpgrior court. He noted that this was the most
successful of the proposals offered by the 199@ystemmission. The problem that the bill sought to
address was “motion practice by ambush.” He daad the bill was pending consideration during the
2000 Legislative Session and urged the Commissioeview this proposal. He also discussed theeissu
of district court jurisdiction and urged the Comsiis to look into the question of small insurance
claims and what can be done to promote settleméfit. Taylor expressed support for study of the
public duty doctrine issue and for changes to R(eto develop proposals for the next long sessibn
the General Assembly.

Mr. Sam Woodley, Past-President, North Carolinaosgtion of Defense Attorneys, stated that
the Civil Procedure Study Commission made an eswctebipartisan effort to offer proposals that made
corrections to the Rules of Civil Procedure andregped disappointment that none of the proposals ha
been enacted by the Legislature. He suggesteldetanembers that they review those proposals and
offer them to the General Assembly again. Mr. Wepdoted the broad charge of the Commission,
and urged the members to limit their efforts inracfical way. He believes that the Association Mfou
support efforts to offer amendments to the publitydioctrine and Rule 9(j). He said, however, that
issue regarding small claims was more complex amaldwequire much study.

Representative Phil Haire, Commission cochairtedtahat he felt the charge given to the
Commission to study all practices and procedurestig the speed, fairness and accuracy with which
civil actions are disposed of in the trial divissoof the General Court of Justice was too broaleto
considered in the time given to the Commissionthwégard to the public duty doctrine, Represeveati
Haire noted that the LRC State Tort Liability amdniunity Committee was also considering studying
that issue.

Second Meeting — August 23, 2000

The second meeting of the Civil Litigation Studyn@aission was held on August 23, 2000.
The meeting began with a review of actions takerthe 2000 Session of the General Assembly
involving issues before the Commission. Frank Egl@€ommission Co-Counsel, reviewed Senate Bill
393 that was enacted into law. He explained thathill mandates that, to the extent offered, braaf
memoranda supporting or opposing dispositive metibaing heard in civil superior court must be
served on each party at least two days before ¢agirlg on the motion. The law requires that the
served party must actually receive the documerttinvihe required time. The act applies the sartesru



to affidavits in opposition to all non-ex parte tign motions and to affidavits in opposition to ation
for summary judgment.

Cochair Nick Ellis noted that the requirement aopd to apply only to superior court and asked
if there was conscious decision to limit it to stgecourt. Mr. Burton Craige recalled that thévad
been some opposition from district court practigimnto the act applying to district court casescl@ir
Phil Haire said that he did not want to see a 8tinadevelop that would establish two rules of i
between superior court and district court. Cochdlis suggested that the Commission might include
its report that the briefing requirement is onlykgable to superior court. Mr. Craige noted ttse
new legislation is an improvement over prior praetand that over time it may be realized that the
procedure works well in superior court and thatltiggcal next step might be to include district dou

Next the Commission heard remarks from Mr. HowilcClure addressing the need for the
appointment of counsel in civil actions. Mr. Mc@ua former employee of the City of Charlotte, was
injured on the job and was discharged. He broaghaction in federal court that he ultimately lost
despite having previously been awarded unemploymemipensation, because he was unable to afford
counsel to represent him after his first attornépnavew from the case because of a conflict ofrege
Mr. McClure spoke of the need for appointed coumsadivil actions comparable to that of criminal
cases for persons who cannot afford counsel.

Next the Commission began a detailed review ofldiggslation recommended in 1998 by the
Civil Procedure Study Commission. Mr. Frank Folgated that eleven recommendations were made
by the Civil Procedure Study Commission and wefkedanto Senate Bill 1277 in 1998. Mr. Folger
noted that the recommendations could be divided intee categories: 1. service of process related
recommendations; 2. discovery related recommenagtiand 3. trial proceeding recommendations.
The bill was referred to the Senate Judiciary Cotte®i A proposed committee substitute eliminating
two of the recommendations having to do with serv¢ summons by notaries public and offers of
judgment was reported out of committee. The kdtged the Senate and was referred to the House
Judiciary Il Committee where it was not considered.

Representative Pope asked if a similar bill hachbhbegoduced during the 1999 Session of the
General Assembly. Mr. Walker Reagan stated thaat®eBill 393 was enacted in 2000 as S.L. 2000-
127 amending Rule 5(f) requiring filing briefs inpport of motions two days prior to a hearing oa th
motion and Senate Bill 921 was enacted in 1999.hs 1999-187 amending Rule 55(b) concerning
entry of default judgment. He commented that thi& bf the recommendations were not re-introduced.

Ms. Trina Griffin, Commission Co-Counsel, was reaagd to review four possible changes to
the Civil Procedure Rules that were suggested &ystiperior Court Judges Conference. The four rules
discussed were:

* Rule 4 - Service of Process

* Rule 9(j) - Extension of statute of limitations medical malpractice cases by resident

superior court judge

* Rule 26(f) - Discovery rule having to do with casmnagement authority of a resident

superior court judge in setting a discovery confeesand issuing an order

* Rule 63 - To allow for a substitute judge to pariaduties when a judge is unable to do so

because of death, sickness or other disability
Ms. Griffin noted that Senate Bill 1012, introdudedl999 by Senator Roy Cooper had sought to make
corrections to Rule 9(j).
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Representative Pope commented on the failure cdt8asill 1012 that addressed Rule 9(j). He
said that the bill was debated in terms of "judgepping” and he felt that was the reason the laidl h
failed to pass in the House. He noted that if slaigland unavailability was the problem, and thveas
no resident judge in a county, the rule shouldvaléobroader class of judges who can sign the order
conditioned only upon the unavailability of a resitl superior court judge of the county in which the
claim arose. As now proposed, it unconditionatlgsan entire new class of judges who may sign the
order.

Mr. Pete Powell, from the Administrative Office tie Courts, presented several additional
issues for possible study by the Commission. Mw&l spoke of sufficiency of notice and calendgrin
of cases. He said that the AOC has encouragedstef a number of practices including printing and
mailing calendars to out-of-county attorneys amul §# litigants, placing copies of calendars in Isare
the clerk's offices, and publishing calendars eteitally. He stated that the high cost and labor
intensity of making copies of, printing and mailioglendars is not justified in today's technologgdd
world where a high percentage of attorneys cansacekectronically published calendars. He saitl tha
the AOC would like to remove any questions regaydihe sufficiency of any of the previously
mentioned notices and suggest language that woayd "publish under methods, procedures or
guidelines suggested or approved by the AdminiggaDffice of the Courts." He noted that out of
county attorneys and pro se litigants should coetito receive mailed copies of the calendar.

Cochair Haire asked how well equipped the courteswsirrently are with respect to electronic
technology. Mr. Powell replied that the technologppabilities are woeful and resources would be
needed to aid the implementation. He reviewed&fienderway to assess those needs.

Cochair Ellis stated that he would like for the Goission to study the provisions of law
governing motions in limine. Specifically, he ndtiat there is currently no provision that wouldw
a judge to rule on a motion in limine prior to theginning of a trial. He added that such a prowsi
might improve the efficiency of the judicial systemd promote settlement.

The Commission discussed the issue of raising tivd District Court jurisdiction, and a

suggestion was made to the cochairs to considarirppy a subcommittee to review this issue and
report back to the full Commission.

Subcommittee on Civil District Court Jurisdictionekting — September 22, 2000

The Subcommittee on Civil District Court Jurisdietiof the Civil Litigation Study Commission
consisting of Representative Lyons Gray, chair Bl Janet Ward Black, Mr. Burton Craige, Mr.
James Cooney and Mr. Keith Kapp met on Friday, &epér 22,

Mr. Frank Folger, Commission Co-Counsel, briefed subcommittee on current law and the
legislative history of recent attempts to changejthiisdictional amount for civil actions. He rewied
Senate Bill 955, AN ACT TO RAISE THE AMOUNT IN CONROVERSY THAT DETERMINES
THE PROPER DIVISION FOR TRIAL OF CIVIL ACTIONS ANOO ALLOW COUNSEL FEES AS
PART OF COSTS IN CERTAIN CIVIL ACTIONS, a bill thatas introduced during the 1999 Session
of the General Assembly. The bill sought to chatigecivil district court jurisdictional amount fro
$10,000 to $20,000 and to amend the statute altp¥an plaintiff's attorney's fees in cases betwaen
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insured and his insurer where the court finds tisairier's unwarranted refusal to pay a claim. Ide al
commented briefly on Senate Bill 116 (1998 Sessiandl Senate Bill 1231 (1997 Session). These bills
which were never heard in committee, attemptedtoease the amount in controversy for civil cases
heard in district court from $10,000 to $25,000 aedulted from recommendations of the Courts
Commission. These bills also included additionavgsions other than increasing the jurisdictional
amount that may have been a source of dispute.

Mr. Pete Powell, Deputy Director, AdministrativefiCe of the Courts, told the subcommittee
that the AOC feels that a comprehensive study osdiction should be undertaken throughout the
courts system, and that district court judges,ksleand magistrates should be consulted as well as
superior court judges. He further noted the neecbhsider the resources needed at each levebtp he
decide and handle those cases. He discussed thetipbimpact of Senate Bill 955 on the Judicial
Branch.

The subcommittee considered a proposed draft stegidby Representative Gray that would
raise the amount that may be in controversy inridtstcivil court from $10,000 to $20,000.
Representative Gray noted that the proposed largd@gs not include the insurance issue or othex Rul
8 matters.

Mr. Craige expressed support for increasing thisgictional amount noting the length of time
since the last increase. In terms of the numberasés that would be shifted from superior court to
district court, Mr. Craige suggested that the estemmight be too high. He said that he felt that t
number of superior court judges would not be cut,tbat there would be less pressure on them if the
caseloads were diminished and the cases weredinifie@ a place where they could be handled more
efficiently.

Mr. Kapp noted the probability of the need to alktrict court judges and expressed support of
the shift to $20,000. He agreed that the insurasmige should not be included in the legislatidte
noted support for inclusion of the Rule 8(a) pramsand for input from judges.

Ms. Black and Mr. Craige also stated that Rule 8fejuld be included and expressed support for input
from judges. Mr. Powell noted that there mightebeeed for changing the jurisdiction for arbitratio
cases.

Mr. Robert Kaylor, North Carolina Association okfense Attorneys, said that he felt that the
association would support the proposed civil distdourt jurisdictional amount of $20,000, and the
inclusion of arbitration. He said that he feltyhveould oppose any change regarding the insuraage ¢

Representative Gray noted that there appearedetagbeement with respect to raising the
jurisdictional amount to $20,000, and agreementrfolusion of arbitration and provisions of Rule(
Mr. Folger noted that the language included in din&ft was essentially what the subcommittee had
agreed upon except that the amount in controversyldvbe $20,000 instead of $25,000. The
subcommittee decided to recommend the draft wigsdlchanges to the full Commission.

Third Meeting — October 4, 2000

The third meeting of the Commission was held onoBet 4, 2000. Mr. Frank Folger,
Commission Co-counsel, explained proposed chamgBsite 4(a). The first would change the service
of process rules to allow notary publics to serwmsions in addition to sheriffs. The second change
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would allow substitute personal service by a pewdlivery service. The third change to Rule 4 vou
extend the life of a summons from thirty to sixgyd.

Mr. David Ferrell, representing the North Carolisheriff's Association, stated that the
association had historically opposed the privatevise of process by notaries or other private
individuals. He noted that there were safety comceaegarding the serving of papers by private
individuals in potentially tense situations.

Mr. Dick Taylor, representing the North Carolinzadlemy of Trial Lawyers, stated that the
sheriffs were concerned about the possible logsewadnue. He noted that the draft was very sintdar
the bill that was introduced in the last sessiorth&f General Assembly and that the Academy had
supported that bill.

Cochair Ellis noted that a summons is the onlagileg that is currently limited to service by the
sheriff's department.

Mr. Pete Powell, Deputy Director of the Administva Office of the Courts, noted that Section
3.3 regarding service by private delivery serviedletl for certification by the AOC and asked what
standard they would use in determining certifica®oHe questioned whether the AOC was the proper
authority to certify. He suggested that the Offaéehe Secretary of State might be the properefac
certification. Mr. Powell also suggested that staff consider taking a look at the process for ingm
an agent for the purpose of effecting service afcess, which is a matter of registering with the
Secretary of State.

Mr. Folger stated that notes from the original iCRrocedures Study Commission indicated
discussion of minimum standards of reliability s@shbeing bonded and securing approval by an entity
such as the State Bar, but did not include spesiéindards.

Mr. Kapp expressed concern regarding includingequirement for certification, but not
establishing a procedure for obtaining it. He dotteat he saw no benefit for certification becaiise
would be up to the person who was allegedly wrolhgierved or not served to bring the proof as to
why they were not served properly. He noted tleatifccation by a state agency, being the Secretéry
State or the AOC, would not help that much excephaps in a technical defense to the propriethef t
service. He suggested that language could bededlsaying that service could be done by a private
delivery service that obtains a delivery receiperafielivering to the addressee.

Mr. Reagan said that the Secretary of State coetfdfy, if criteria are established. He also
pointed out that there was little difference betwestablishing registration rules and using federais.
He questioned the advantage of registration otrear being able to go to a central location to deites
if the person has paid a fee and is on recordagked if anything is gained in terms of protectibihe
process of service.

Mr. Armstrong stated that registration would ceeatore of a problem than it would solve. He
suggested that a process similar to the federalb@lestablished.

Representative Pope suggested that a registrptaess be established. He thought the issue
could be resolved by statutory definition of crideand noted his opposition to the use of the fader
rules.



Mr. Folger was recognized to explain Section 4rdiong service of pleadings and papers by fax.
He stated that the section authorizes serviceaadahgs subsequent to the original complaint byafack
states that it must be sent to the attorney's effietween the hours of 9:00 a.m. and 5:00 p.m. on a
regular business day. If delivery is outside teenptted times, service will be deemed to have been
completed on the next business day.

Representative Michaux asked why the time coutdorceextended to 6:00 p.m. to allow time for
the transmittal of a fax if one missed the lastatithe post office. Cochair Haire replied thath@ught
the 5:00 time was used to coincide with normal hess hours. Representative Pope noted that a fax
may be "sent" by specific deadline, but that it maybe transmitted and "received" by that deadline

Mr. Dick Taylor, North Carolina Academy of Triablwyers, was recognized and stated that the
General Assembly passed a bill in the last sessgarding the exchange of briefs on dispositive
motions that authorized the exchange of briefsdagifnile two days prior to hearing and requiredialct
receipt.

There was considerable discussion regarding theititlen of "delivery" of service and whether
delivery is considered complete when the fax isgnaitted or when it is received. RepresentativeePo
stated that he thought clarification was needethdicate that delivery includes receipt. Ms. Black
suggested that the word "delivery” on line 24 ofed3 be changed to "receipt.” Ms. Duncan noted th
need to extend the time to 6:00 to allow faxinghsraittals that may have been sent prior to the
deadline, but were stored for a while before beeceived. Ms. Black stated that the fax should be
received by 5:00 p.m.

Mr. Armstrong stated that a requirement shouldnokided that a hard copy should also be sent
by mail when service is made by fax. He also shad he felt that there should be no difference in
service by fax than by mail with regard to the tinstraints and that the fax should not be limited
9:00 a.m. to 5:00 p.m. He said it should be deeswted when received, with electronic proof of
receipt.

Representative Gray suggested the following laggudby sending it to the attorney's office by
telefacsimile. If receipt by fax is outside thermal business hours, service shall have been deemed
received the next business day."

Mr. Reagan stated that confirmation of receipglaage could be included. He noted that the
discussion seemed to indicate a desire to keeptimation between the mailbox rule and the personal
service rule.

Ms. Trina Griffin, Commission Co-counsel, notedttsometimes a fax machine indicates a fax
has gone through, but the receiving machine magubeof paper or ink and the fax was not actually
transmitted. Mr. Kapp noted that the time showtbe tied to the clock on a machine. Mr. Armsgron
stated that a hard copy should be provided withaiayss.

Cochair Haire summarized by saying that he felt general consensus was to follow the
personal service rule with regard to the faxingeivice and leave the service by mail rule the way
currently is. He said this could be accomplishgdléfining the receipt date on the fax and maikng



hard copy. Cochair Ellis agreed that the 5:00 gime should be included. Staff was asked to draft
additional proposals to reflect these issues ferGbmmission’s review.

Mr. Folger was recognized to explain Section éhefproposed draft. The section would amend
Rule 28 regarding videotaped depositions. He #aad the amendment would allow a videotaped
deposition to be taken by a party otherwise distied) provided that the depositions is taken in
compliance with rules for a videotaped depositemd if the notice of deposition provides informatio
of who the person is who is taking the depositind their relationship and interest in the procegdin
Cochair Haire noted that this provision is a matteconvenience rule and Cochair Ellis noted that i
would be a cost-saving rule. Upon vote of the Cassion, the proposed rule change received
unanimous support.

Mr. Folger explained the proposed change to Rul@)3in Section 7 of the bill regarding
mediation of discovery disputes. The amendmentldvoequire that a party who is filing a motion for
discovery attempt to resolve the matter informéNynegotiation with the other party and to include
the motion a certification that an attempt was miadgood faith to resolve the issue. Upon a vdtie
members, the proposed language received unaninppus\val.

Mr. Folger explained the proposed changes to Rélen Section 8 of the bill dealing with
preserving exceptions to rulings. The amendmenkesiachanges to include pretrial rulings,
interlocutory orders, trial rulings, and other aislaot directed to the admissibility of evidendealso
clarifies that in order to preserve exceptionshese rulings and orders for appellate review, &ypar
must promptly present to the court a request, dibjecor motion that states the specific groundstie
ruling that the party desires the court to makenupaving the opportunity to do so. The membersdot
unanimously to support the proposed change.

Mr. Folger explained the proposed changes to BBlen Section 9 regarding the disability of a
judge and the ability of a substitute judge to perf duties. The language lays out specificallyt tha
death, sickness, resignation, retirement, expmatd term, removal from office or other reasons
constitute disabilities for purposes of this rul#t. also makes clear that this rule applies toldriar
hearings. The rule, among other changes, clatifiasa substitute judge may enter judgment onlbeha
of a disabled judge, if the hearing or trial hasrbeoncluded. The need to address this rule chmet a
in part because of the statutory change, which sgk@gments, orders and rulings effective when
signed rather than when rendered. The proposetjeh@ceived unanimous approval.

Mr. Folger explained the proposed changes to B6lg) in Section 10 of the bill regarding
notice for temporary restraining orders. Under piheposed change, the order may only be granted
without written or oral notice to the adverse paotythat party's attorney if it clearly appearsniro
specific facts shown by affidavit or verified corapit that immediate and irreparable injury, loss, o
damage will result to the applicant before the aslvgarty or attorney can be heard. Cochair Haire
expressed mixed feelings about the recommendatidRepresentative Michaux also expressed
opposition. Mr. Kapp pointed out that some supeciourt judges are already using this rule. The
proposed rule change received approval with orgedisng vote.

Mr. Folger explained the proposed changes to B8Im Section 11 regarding offer of judgment
and disclaimer. The change would require thatféer of judgment be made at least 30 rather than 10
days before the trial and clarifies that the oféérjudgment must state that the stated offer is the
principal judgment that will later include interemtd costs and any other awarded fees. The statuto
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definition of “offer” in the bill defines what motery elements can be included in the offer. Foihgwv
considerable discussion, the staff was directegrépare new language to more clearly define what
constitutes an offer and that it would be discusddtie next meeting of the Commission.

Mr. Reagan explained the proposed changes to &j)le He stated that under current law, in
medical malpractice actions, the statute of linotag can be extended under certain circumstanaes fo
up to 120 days. The problem that has arisen isdinaent law basically says that the judge who can
sign an order extending the statute of limitatiov@uld be a resident judge of superior court of the
county in which the cause of action arose. Mr.d@easaid that the troublesome language is "of the
county,” noting that some counties in the Statendbhave a resident superior court judge. He also
spoke of the venue issue where the judge has @f bee county in which the cause of action arose
although the venue where the lawsuit may be broonghyt not necessarily be the county where the cause
of action arose. Currently, venue is based oreeithe county of residence of the plaintiff or the
defendant, or if they are both out-of-state, in @ounty. He noted the additional concern that the
resident superior court judge may not be holdingricor be physically present in the county where an
order needs to be signed.

Mr. Reagan said that staff had attempted to addies concern raised by Representative Pope
regarding creating a judge-shopping situation. 3taé#f also attempted to address the issue of weheth
the judge had to be physically located within thdigial district or could be holding court at anarth
location by considering several alternatives.

Mr. Reagan briefly explained various alternatittest addressed the appropriate judge issue:

Alternative 1 would change the word "of" to "fortiéh would basically say that any
resident superior court judge for that county caitgh an order. That superior court judge could
be holding court in that judicial district or anyee in the State.

Alternative 2 states that a resident superior cqudge for the county or a presiding
superior court judge could sign an order. A judigen another judicial district, but holding
court in that district, would have the authoritysign the order.

Alternative 3 states that if the resident supegourt judge for the county is not
physically present in that district, then a prasidjudge of the superior court designated for that
purpose by the chief resident superior court judgehe Administrative Office of the Courts
could sign.

Alternative 4 provides that only thehief superior court judge for the county, rather than
any superior court judge, could allow the motion. Hat judge was not physically present in the
district, then another judge specifically desigddta Rule 9(j) matters could sign the order.

Mr. Steve Keene, North Carolina Medical Sociegmimded the Commission that extending the
statute of limitations is an extraordinary meastiva should not be taken lightly. He said that the
language in the current rule is a product of a \egd-developed compromise from 1995. He pointed
out that there is no opportunity in the proposeanges for potential defendants to appear at thengea
on a motion and no notice is given to potentiabddhants. He said that there was a potential tonget
a very difficult dialogue in the legislature abautether this rule is entirely fair one way or thaey.

He said that there are many reasons why this mueetly has the provisions that are in place. He
stated that the notion of providing an opportudyextend the statute of limitations came out & th
debate about the special pleading requirement and R)2. He said that the very idea that the rule
would allow for the extension of the statute ofitetions drove some of the language that is inrtie
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regarding who can hear the motion. He again reedntie Commission that this could open a very
controversial and potentially contentious arealierupcoming session.

Cochair Haire stated that this language was nteneling the statute of limitations but it was
addressing who has the authority to sign an ortier said that the language makes the rule moredobgi
and reasonable.

Mr. Taylor stated that there are a number of desnin the state where the 120-day motion is
unavailable. This is not only because of the ptalsabsence of the resident judge, but also bedause
some places, the resident judge cannot hear, adeteaot to hear these motions. He said that the
remedy is not available to the people who residéhase counties. He said that there should not be
categories of citizens in North Carolina who cartaée advantage of the remedy.

Mr. Armstrong said that one side wants to keepré i the bottle that serves their best interest
and restricts the granting of relief that the d&tequires and the other side wants free accass ke
said that the restriction would make it less likiéiigt a medical malpractice action will be filed.

Ms. Black noted that it is very difficult to be dime plaintiff's side in a medical malpractice suit
in North Carolina. She said that alternatives an8 4 would not solve the problems that she fases
practitioner.

Cochair Ellis stated that alternative #3 is a camnpse between the medical society's
perspective and the Academy's perspective.

Cochair Haire suggested that the warde changed tany on line 4 of alternative #3 so that the
sentence would read, " or if no resident judgettiercounty is physically present or otherwise aldé
in the judicial district, then any presiding judgfethe superior court for the county as designé&edhis
purpose by the chief resident superior court junigine Administrative Office of the Courts.”

It was the consensus of the Commission that #mguage was too vague. Cochair Haire asked
the staff to redraft alternative #2 to comply wiltle amendment and develop new language for algernat
#3 to be considered by the Commission at its nee¢tmg. He also stated that the question of venue
would be discussed at the next meeting.

Representative Gray was recognized to make a tregfothe District Court Jurisdiction
Subcommittee. He stated that the subcommitteeom&eptember 22, 2000 to discuss whether to raise
the limit on matters being heard before the distaurts from $10,000 to $20,000. The subcommittee
agreed to do so and to make conforming changdsetstatutes and rules. He noted that the lastdime
change was made was in 1982 when the limit wemh {85,000 to $10,000. He called attention to a
fiscal analysis indicating a decrease slightly a$80,000 to the General Fund for FY 2000-2001 as a
result of such a change.

Mr. Powell commented on the fiscal analysis notingt it presumed that superior judgeships
would be eliminated because some of the caseloadidvie moved to district court. He said that the
analysis understates the actual effect by some, 838800 $450,000. He noted that he thought it @oul
be the intention of the legislature, if they makis tmove, to have superior court focus on feloréesl
on very serious criminal matters, but would noinghiate the court's judges and personnel. He baid t
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the cost figures should focus on what would be eddd hear these cases in district court and Heat t
Commission should not be misled that there woulddeost.

Cochair Haire asked if the decrease indicatechen fiscal analysis referred to eliminating 3
judges, or if it meant that 3 more would not bedsekin the future. Mr. Powell said that the fiscal
analysis appears to indicate a savings, but asie@dite Commission include in the legislation whate
expenses that would be needed to add additionaictiisourt judges and personnel if it decidesdads
the proposed legislation forward. Mr. Folger stdidt Ms. Wolper's presentation at the subcommittee
meeting indicated that the legislation would natdeto the elimination of 3 positions, but that 3
additional judges would, as a result, not haveetadded. He said that a fiscal cost would rebuttpot
to the extent that was originally analyzed by AO@ gresented at the subcommittee meeting. The
AOC analysis did not consider or recommend thateth® an elimination of future judgeships as a
result of this change.

Ms. Black noted that the subcommittee had feltaohat disadvantaged because it did not know
the position of the district court judges with respto the proposed change. She said that she had
spoken to some judges since the subcommittee nyestich was told that the district courts are greatly
overworked and need new judges, whereas the supEnot judges often complete their civil terms
very early. She said that the plaintiff's bar hasindicated huge support to increase the jurisnhal
limits, because they are not sure that this woaldesthe small car wreck case problem that the rsmpe
court judges complain about. Mr. Ellis stated that defense attorneys, at their board meetingdvtut
leave things as they are.

Cochair Haire asked for input from the Superiou@dudges Conference and the District Court
Judges Conference. He said that the Commissiondwemntinue discussion on this issue at the next
meeting.

Fourth Meeting — November 20, 2000

The fourth meeting of the Commission was held ovésnber 20, 2000. The Commission heard
a presentation on the distribution of proceedsrayisut of a wrongful death action and the divisadn
those proceeds for a minor child where the chifiisents are not married to each other at the time o
death. Ms. Trina Griffin, Commission Co-counsakgented a brief overview of the wrongful death
statute, including the current North Carolina law &cts barring rights of parents and an exceghfr
Georgia statutes.

Ms. Rise Hoyle, of Asheville, made a presentatiorthte Commission requesting that North
Carolina reconsider its current law regarding theridbution of wrongful death proceeds of a minor
child. Ms. Hoyle's nineteen-year-old son was Hille an auto accident. When she decided to bring a
wrongful death action against the other driver slas told that the proceeds would have to be shared
equally with her son's father to whom she had neeen married and who had only provided minimal
support for her son. She was told that unlesddtier was considered to have "abandoned" the child
that the father was entitled to an equal sharexceSihe father had generally financially suppottesl
child under court order, it was felt abandonmenublionot apply in this situation. Ms. Hoyle has
learned that some other states allow the coureét@w these situations and distribute the awarémon
equity basis, giving consideration of the perceatafjsupport each parent had contributed to thiel.chi
She stated that the term "abandonment” is too vagder current North Carolina law, and urged the
Commission to recommend that the statute be revised
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Mr. Ross Hixson, Jr., of Creedmoor, made brief mmmts also asking that the statutes regarding
distribution of wrongful death proceeds be revisétis daughter was killed nine years ago at thecdge
eighteen. He has spent the last six years in lbgtiles to determine who will collect insurance
proceeds. Mr. Hixson said that his wife left howtgen his daughter was eighteen months old and that
she saw her mother only about twenty times duriglifetime. He stressed that the issue is notiabo
the money, but about who raised the child. He #aad the laws of North Carolina should be more
explicit, and urged the Commission to recommenchgka to the current statutes.

Ms. Ann D. Wischer, paternal grandmother of Ms.ylds son from Florida, made a brief
statement regarding the distribution of wrongfuhttheproceeds issues. She stated that her sorpead s
time with his son but that he believed that clanfythis issue would be most appropriate, as tonyma
parents do abandon their legal and moral obligation

Cochair Ellis directed the staff to look at Geargtatutes and other states' statutes to determine
how they address the issue of distribution of pedse Mr. Hankins stated that it was his recoltecti
that Georgia's wrongful death act is a “value te #state” act as opposed to a “damages to the
beneficiaries” act and is a very different situatio terms of the way in which wrongful death daesg
are calculated under the statute. He said thaCtmamission needs to be sure that it follows thi pa
that our wrongful death statute puts us on if a@napt is made to revise it.

Mr. Pete Powell, Administrative Office of the Ctsjrspoke briefly regarding the shifting of
inheritance rights because of either adoptionseonination of parental rights. He said that acdh&il
inheritance rights are shifted at the time of aswpto the adoptive parents. However, he said @hat
parent's inheritance rights are severed by a tetiom of parental rights and that there is a gamfthe
time of the termination of parental rights to tivee of adoption. He said that if, during that tjnae
child dies, the parent whose rights have been sdv&nould not be able to inherit, but that termamat
of parental rights actions are confidential. Uslssmeone happens to know that those rights haare be
terminated and make a motion before a district tcugige to open that for the purpose of recording a
memorandum of the order, no one would ever knotvis therefore possible for someone to inherit
whose rights have actually been terminated. He thait there are many good public policy reasoas th
termination of parental rights are not public ahdré may be a remedy in that it is possible to lmave
motion to have the file viewed, although it is wtgar that information can be copies or releaseth fr
the file.

Mr. Craige noted concern about opening a new fobritigation where assets are torn apart in
litigation after a settlement. He said that heutjid more study should take place to determine thisv
would be done.

Cochairs Haire and Ellis suggested that the Cosiomsconsider recommending in its final
report that include a statement indicating thad thian area of the law that needs to be reviewdtid
General Assembly. Mr. Reagan noted that the salmbuld determine whether to make the change
apply to the wrongful death statute only or applyite Intestate Succession Act as well.

Cochair Ellis stated that the Legislative Reseadmmission had referred an issue regarding

the desirability and feasibility of requiring unsessful parties in lawsuits to pay attorney's faesa
means of discouraging frivolous lawsuits to the Gussion for study.
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Ms. Griffin was recognized to present an overvidwhe laws that are currently in place. Mr.
Reagan noted that House Bill 1681 was introducedhguhe 2000 Short Session and was incorporated
into the Studies Bill. He noted that the staft thht this issue could be complex enough to recaitull
legislative year to study.

Following brief discussion, Mr. Hankins moved thite Commission decline to make a
recommendation regarding any changes relative ¢oatharding of attorneys fees or other sanctions
against the losing party designed to discouragelfsus lawsuits. The motion passed unanimously.

Next, the Commission continued its discussion ef phoposed civil procedure changes. The
staff had been directed to prepare new drafts dednatives in response to questions raised at the
previous meeting of the Commission. Ms. Griffisaissed Service by Private Mail Delivery - Rule
4()). The question that had arisen was how tongefrivate delivery service. She said the staff
recommendation is to add a provision to Rule 4 dedihes a delivery service by referencing the rfalde
statute in the Internal Revenue Code that defirdssggnated delivery service. A motion to apprthe
recommendation was unanimously approved.

Mr. Reagan explained proposed changes to Rule Séyice of Pleadings by Fax. A handout
outlining two suggested alternatives and a lettemfMr. John N. Fountain offering comments on
suggested changes was distributed. Mr. Reagaewedi the discussion that occurred at the previous
meeting regarding determining when a fax would @esalered "received." He presented two proposed
alternatives based on the mailbox rule and theopaitsservice rule. Following considerable disonissi
Alternative #2, based on the personal servicewale approved unanimously.

Mr. Reagan continued the discussion to clarify #ppropriate judge to extend statute of
limitations under Rule 9(j). A handout was distted outlining current law, problems with curreavl
and suggested alternatives (Attachment X). Mr.gaaeanoted that currently under Rule 9(j), a motion
can be made before the statute of limitations espgiequesting a judge of the county in which thesea
of action arose to extend the statute of limitationa period of up to 120 days. He stated that th
problem that has arisen is that there are not avegayperior court judges "of the county.” He furthe
explained that under current law governing veneaue could be where the plaintiff resides, wheee th
defendant resides, or if neither of the partieedivn the state, the proper venue could be anytgoun
designated by the plaintiff. Mr. Reagan reminded mmembers that at the previous meeting, it was
agreed that the language "of the county" shouldhaaged to "for the judicial district.

Mr. Steve Keene, representing the North Carolinadighl Society, spoke in support of
alternative #3, and reminded the Commission ofcthresequences of bringing this issue to the General
Assembly during the upcoming session. He saidaki@nding the statute of limitations is extraoedin
and that if it is done, the General Assembly shaualdress questions related to lack of notice.

Mr. Craige stated his concern with Alternativeig¢3hat it opens a new industry of litigation. He
said that the purpose is to simplify the processltow people to pursue claims, and that the new
requirement put on plaintiffs to have certificatioradvance is an onerous requirement that apiaias
other kind of case. He said that the balancewfaat struck was the 120-day extension. He saidathat
whole industry of litigation has been generatedardmg how this rule is applied and that it is a
tremendous waste of resources. He expressed pmodufor Alternative #2 and his opposition to
Alternative #3.
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Upon a motion for the adoption of alternative #& motion carried by a 5-3 vote.

Mr. Reagan explained the suggested alternativgardeng the venue in which an order
extending the statute of limitations must be filedhe alternatives were listed in Attachment X. He
stated that Alternative #1 was basically curremt \@ith a change to "for the judicial district" ihe
county in which the cause of action arose. TherAlitive #2 would require the plaintiff to elect a
venue and go to that venue where they intend #otfie lawsuit and seek a judge to sign the order
extending the statute of limitations. The Altermat#3 would allow a judge where the action coutd b
brought, where venue is proper, to sign the order.

Mr. Dick Taylor, North Carolina Academy of Trialalwyers, stated that the problem with the
statute as it is currently written is that there Emes when there may be no way to know a county
where the cause of action arose. He further sthi@dthe Academy feels that there should be agudg
before whom one could have a motion heard, andotiashould be able to know whom that judge is.

Mr. Hankins expressed concern regarding the phliasproper” in alternative #3. Ms. Black
suggested that "is appropriate” be substitutedisgoroper.” Mr. Craige agreed with the suggestion

The motion to adopt Alternative #3 as amended @dmunanimously.

Mr. Frank Folger, Commission Co-counsel, discussedgested changes to clarify offer of
judgment under Rule 68. A revised version of Ralebased upon the discussion from the previous
meeting of the Commission was distributed (Attachim¥l). He reminded the Commission that
discussion had centered on whether lump sum offetdd be acceptable as offers of judgment. He said
that lump sum offers would include attorneys' faed costs.

Mr. Craige spoke in opposition to the revised mgrsnoting that years of work with plaintiffs
and defense attorneys had taken place in comingitlppa compromise. He said that the compromise
was agreed to by consensus of the previous Citigdtion Commission and that this change alters tha
compromise.

Representative Pope and Mr. Hankins spoke in supgdathe revised language. Ms. Black
expressed concern regarding adopting languageestitaturages lump sum offers where attorneys' fees
are not in any way distinguished.

Cochair Ellis stated that the language found andhaft involved participation and input by the
Litigation Section of the North Carolina Bar Assaiton which consisted of plaintiffs and defense
attorneys, and that the Academy of Trial Lawyerd hadicated that they would work with it as a
compromise position. Mr. Craige said that the N@#arolina Defense Attorneys had endorsed the bill.

Mr. Taylor indicated that the definition for "offeon page 20 of the draft bill was not consistent
with the language on page 19. He suggested girikie language after the word "offer” on line 25 on
page 19 of the bill. He said that with that quastof clarity corrected, the Academy stood ready to
support the bill. Mr. Powell was recognized andkspbriefly regarding the definition of "offer.” eH
said that the definition of "offer" does not inckudosts, interest or attorneys' fees and agreddMiit
Taylor that the language was not consistent.
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Mr. Reagan offered clarification of the languagepage 19 of the draft saying that it reads, "a
party defending against a claim may serve a writtéer to allow judgment to be entered,” and define
the judgment as being “the offer, plus the intenglsts the court costs, plus the attorneys' fees.”

Mr. Craige moved adoption of the original proposal it came out of the previous Civil
Procedures Study Commission with the 30-day, 60atal 10-day provision found on page 19 of the
proposed draft (Attachment Xll). The motion foroption of the original proposal in the draft dated
September 20, with time changes, was adopted loyeaof 6-2.

District court jurisdiction was the next matter tme agenda. Cochair Ellis stated that the
Defense Attorneys Association, the Academy of Thalvyers and the AOC were not in favor of
changing the jurisdiction of the district courttlis time and that if the members were in agreentbat
matter would not go forward. There was no objectmCochair Ellis’ suggestion.

Mr. Folger was recognized to discuss filing briefsh motions in district court. Mr. Folger
stated that during the 2000 Short Session a chaagenade to Rule 5 to add a two-day requirement for
filing briefs. The Commission was asked to considbether to expand this to district court. Hedsai
that during research, staff had discovered a &4miS. 7A-193) that states that in Chapters 11axd
when a statute refers to superior court, it alsplieap to all district court actions in district abu
(Attachment XIII). He said that it had been suggeghat many attorneys might not be aware of that
statute and that proposed language should be pekparclarify that. A copy of a proposed draft was
distributed (Attachment XIV).

Mr. Craige stated that the legislation passedhénShort Session was a compromise bill, and that
one of the compromises that was struck was thaoitld not apply to district court. Mr. Taylor ndte
that the bill was negotiated among various pardied legislators that it only apply to superior ¢our
actions. Mr. Craige noted that there is a confiot that the Commission should make an effort to
clarify it, but that more input should be soughtdoe a policy change could be made to broadentthis
district court. He said that he would favor thafistecommending the proper clarification of whiag t
intent originally was.

Discussion followed and Cochair Ellis asked that @ommission receive input from the Family
Law Section of the Bar Association.

Cochair Haire suggested that because of the compl& this issue and the lack of time before
the Commission needs to complete its work, the Cmsion should not consider the issue at this time,
and that he might consider legislation of his owmirty the next session to address the matter. The
Commission agreed with Cochair Haire’s suggestiothgs issue.

The Commission asked staff to put these changésahbill form and prepare a report for the
Commission’s consideration at its next meeting.

Fifth Meeting — January 23, 2001

The final meeting of the Commission was held onuday 23, 2001. The final report of the
Commission of the General Assembly was discussddpproved.
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FINDINGS AND RECOMMENDATIONS

Finding One

The Commission finds that the North Carolina Rué<Civil Procedure should be amended.
Specifically, the Commission finds that:

There are benefits in expanding the means by wpécrkonal service of civil summons and
complaints may be accomplished. The Commissiothéuarfinds that the complaint and
summons are the only pleadings or papers for whébkonal service must be completed by
the sheriff's department. Additionally, the Comsi@ finds that the Federal Rules of Civil
Procedure allow for personal service of procesatnyone not a party who is at least 18
years old, a substantially broader approach. Thenr@ission finds that it would be
beneficial to allow notaries public to provide pmral service of complaints and
summonses.

The requirement that a summons be served 30 days tihe time of issuance provides
insufficient time for service and often resultsimefficient use of time in a party having to
obtain an alias and pluries summons or endorserié&et.Commission also finds that the
Federal Rules of Civil Procedure allows 120 daysmfrissuance for the service of a
summons. The Commission further finds that 60 gagsides sufficient time for service of
the summons after its issuance.

In addition to the U.S. Postal Service, other k#&aprivate delivery services should be
allowed to provide substitute personal serviceleagings. The Commission further finds
that the reliability of a private delivery serviresufficiently manifested by its qualification
as a “designated delivery service” pursuant toradsatute 26 U.S.C §7502(f)(2).

Service of pleadings, other than the complaint, atiter papers should be allowed by
telefacsimile machine, as well as by mail or peasatelivery. The Commission further
finds that to ensure parties served by fax havej@ate time under the rules, evidence that
the faxed documents have been received by the dsgragy should be received by the
serving party by 5:00 p.m. on that day or the sgiparty is deemed served the following
business day.

The rule which allows a judge to extend the statitémitations for medical malpractice
actions up to 120 days is worded in a way thausidty precludes parties from being able
to seek an extension in some multi-county distri¢tsee Commission further finds that the
rule’s current wording regarding the venue for tearing on the extension raises doubt
about where the hearing should occur and is insterdi with the generally applicable rules
on venue. The Commission finds that there is a neadiminate the disparity of treatment
created by the current wording of the statute aa#larthe venue provisions consistent with
the generally applicable rules of venue.

Interested persons such as legal support staféneibe disqualified from participating in
depositions, should be allowed to conduct videotggeositions, with notice to the adverse
party but without obtaining a stipulation, as loag the deposition is also recorded by
stenographic means by a non-disqualified person.

A party to a civil action should attempt to resotliscovery disputes informally before filing
a motion to compel discovery with the court anénsure compliance with the rule, a party
filing a motion to compel should certify those atfgs in the motion to be eligible for an
order against an adverse party compelling discovery
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* The rule providing for objections to rulings andders other than those directed at the
admissibility of evidence is unclear regarding &pplicability to pretrial rulings and
interlocutory orders, in addition to trial rulingghe Commission finds that the rule’s
applicability to pretrial rulings and interlocutorprders should be clearly stated.
Additionally, the Commission finds that the ruleusclear about a party’s need to make
exceptions on the record in these matters and ttheatrule should clearly state that
requirement. The Commission further finds the needemove from the rule a provision
which conflicts with the North Carolina Rules of pgdlate Procedure.

* The term “disability” as used in Rule 63 is toonoar and should be broadened to include
other circumstances, such as retirement or reméwapurposes of authorizing a substitute
judge. The Commission further finds that ther@ iseed to clarify which judicial duties
may be performed by a substitute judge if the juggesiding over a trial or hearing
becomes disabled before written entry of an ordguadgment. The Commission finds this
clarification necessary in light of the change inld&R58 of the Rules of Civil Procedure
which declares that entry of judgment or order do@&soccur until the ruling is reduced to
writing.

« There is a need to enhance the notice requirena@atshowing required before a party can
be granted an ex parte temporary restraining dalensure that the opposing party has an
opportunity for notice and a hearing whenever gmesiThe Commission further finds that
the Federal Rules of Civil Procedure have this aoéd notice and showing requirement for
the granting of ex parte temporary restraining sde

* The manner in which offers of judgment can be madeer the current rule may create
confusion when the comparison is made between iedleffer of judgment and a judgment
finally obtained in the matter. The Commissiorodiads that the use of lump sum offers of
judgment may create a conflict of interest betwéleda offeree party and that party’s
attorney. The Commission further finds that allogvsubmission of offers of judgment up
to 10 days before trial provides insufficient tifioe consideration of the offer; that allowing
offers of judgment to be made up to 30 days betaed provides sufficient time for
response and allows parties in unresolved mattdficient time after denial of the offer to
prepare for trial; and that an offeree of an offeceived more than 60 days before trial
should be allowed up to 30 days to respond to tfes.o

Recommendation One

The Commission recommends that the General Asseamct legislation to amend the North
Carolina Rules of Civil Procedure and make confagréhanges to statutes concomitantly with changes
to the Rules. Specifically, the Commission recomadseaimending:

* Rule 4(a), to allow notaries public to provide maval service of process of complaints and
summons, in addition to sheriffs;

* Rule 4(c), to extend the time in which a summonallswed to be served from the time of
issuance from 30 days to 60 days;

* Rule 4())-4(2) and N.C.G.S. 81-75.10, to allow stiinte personal service of process by
designated private delivery services, in additmthe U.S. Postal Service;

* Rule 5(b), to allow service by fax of pleadingdjestthan the complaint, and other papers;

* Rule 9(j), to correct provisions for seeking extensof the statute of limitations in medical
malpractice cases, to alleviate the anomaly thaemtain counties in multi-county judicial
districts, the extension is statutorily unavailabled to resolve the inconsistency between
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this rule’s venue provisions with the generally laggble venue rules. The Commission
recommends eliminating the disparity of treatmett mconsistencies created by the current
statutory language;

* Rule 28(c), to allow interested persons such aal Isgpport staff, otherwise disqualified
from participating in depositions, to conduct vithge depositions with notice to the
adverse party but without a stipulation being resgiias long as the deposition is also
recorded by non-disqualified stenographic means;

* Rule 37, to require a party to attempt to resoigeaVery disputes informally before filing a
motion to compel discovery with the court and toluidle a certification of the same with the
filing of the motion;

* Rule 46, to clarify that the rule providing for ebjions to rulings and orders other than
those directed at the admissibility of evidenceligspto pretrial rulings and interlocutory
orders, as well as trial rulings; provide that windjections or exceptions cannot be made in
these matters at the time they are made, a parst present the court with the request,
objection or motion with specific grounds upon mayvan opportunity to do so; and remove
any provisions inconsistent with the language & MNorth Carolina Rules of Appellate
Procedure;

* Rule 63, to broaden the circumstances under whistbatitute judge is authorized and to
clarify that judicial duties following the rendegrof a verdict or the conclusion of a trial or
hearing, including written entry of judgment, mag fperformed by a substitute judge if the
judge presiding over the trial or hearing becomesbie to perform his duties because of
one of the reasons listed in the statute;

* Rule 65, to require, for the granting of an ex @admporary restraining order, a party to
show that the requisite injury will result to trequesting party before the opposing party or
the opposing party’'s attorney can be heard andnéigiter oral nor written notice could be
provided beforehand; and to require the requegiarty to certify, in the motion, efforts to
provide notice to the adverse party and reasonsnehge should not be required;

* Rules 68 and 84, to require that offers of judgnmmttbe in lump sum form but specify the
principal judgment offer with a stipulation thattenest, costs, and statutorily-awarded
attorney’s fees will be included; provide that eff@f judgment be made at least 30 days in
advance of trial; and provide that the offereerobéer made more than 60 days in advance
of trial be given 30 days to respond to the offer.

(See Appendix D for legislation supporting thisoemmendation)
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Finding Two

The Commission finds that the issue of how to iigte wrongful death action proceeds arising
from the death of a minor child between divorcerepts or parents otherwise alienated from eachr othe
should be studied further to determine if any $tatuchanges should be made.

Recommendation Two

The Commission recommends that the General Assesthlyy the issue of distribution of
wrongful death action proceeds arising from thetlded minor child whose parents are divorced or
otherwise alienated from each other. In partiguthe Commission recommends that the General
Assembly examine N.C.G.S. §28A-18-2, Death by wfohact of another, and N.C.G.S. 831A-2, Acts
barring rights of parents, in considering the issue
(See Appendix E for legislation supporting thisoieenendation)

Finding Three

The Commission finds that the issue of appointneérdounsel in civil actions is not presently
ripe for study.

Recommendation Three

The Commission recommends no action be takenisttithe on the issue of appointment of
counsel in civil actions.

Finding Four

The Commission finds that there already existgjadie statutory punishment to deter the filing
of frivolous lawsuits. In particular, the Commissiéinds that N.C.G.S. 86-21.5 deters a party from
asserting frivolous claims by allowing for attorreyfee for the prevailing party when the court
determines the losing party completely failed iseany justiciable issue of law or fact in anygali|g.
Additionally, the Commission finds that Rule 11@f)the North Carolina Rules of Civil Procedures
deters a party or the party’s attorney from assgréind filing frivolous claims by allowing the céuo
sanction a party, a party’s attorney or both mamigtar otherwise if the pleading, motion, or other
paper is frivolous or interposed for improper puEgs

Recommendation Four

The Commission recommends that no action be takethe issue of deterring the filing of
frivolous lawsuits.

Finding Five

The Commission finds that, although the jurisdictl amount limits for civil district court
actions has remained unchanged at $10,000 sincdrfiBalthough a subcommittee of the Commission
initially supported increasing the jurisdictionahaunt limit to $20,000, there presently is no suppo
among interested parties for a change solely ofuthgdictional amount limits for civil district aot. In
particular, the Commission finds that the Admirasitre Office of the Courts, the North Carolina

20



Association of Defense Attorneys, and the Northollaa Academy of Trial Lawyers do not support this
specific change at this time.

Recommendation Five

The Commission recommends that no action be takehis time on the issue of raising the
jurisdictional amount limits for civil district cotu

Finding Six

The Commission finds that the newly-enacted amenditoeRule 5 of the North Carolina Rules
of Civil Procedure requiring, in superior courtathoriefs for dispositive motions be served on the
adverse party at least two days in advance of arfgean the matter, may already be applicable to
district court practice as well. The Commissionds that, because of time constraints and lack of
opportunity for input from district court judges chther interested parties, it cannot recommend to
either clarify or change the existing law.

Recommendation Six
Because of time constraints and lack of opporyuioit input from district court judges and other
interested parties, the Commission takes no aetidhis time on the issue of amending Rule 5 of the

North Carolina Rules of Civil Procedure as to tppleability to district court of the rule that bfs for
dispositive motions be served on the opposing Erigast two days before a hearing on the matter.
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APPENDIX A

SESSION LAWS 1999 - 395

AN ACT TO AUTHORIZE STUDIES BY THE LEGISLATIVE RESERCH COMMISSION,
TO CREATE VARIOUS STUDY COMMISSIONS, TO DIRECT STATAGENCIES AND
LEGISLATIVE OVERSIGHT COMMITTEES AND COMMISSIONS TO STUDY
SPECIFIED ISSUES, AND TO AMEND OTHER LAWS.

The General Assembly of North Carolina enacts:

PART [.----- TITLE
Section 1. This act shall be known as "The S@idict of 1999".

PART Xl.-----CIVIL LITIGATION STUDY COMMISSION

Section 11.1.(a) The Civil Litigation Study Comsimn is created. The Commission shall
consist of 18 voting members: six members to beimped by the President Pro Tempore of the
Senate, six members to be appointed by the Spedkbe House of Representatives, and six
members to be appointed by the Chief Justice ofNiwth Carolina Supreme Court. No more
than four members appointed by the President Pnopdee of the Senate and no more than four
members appointed by the Speaker of the House pfeRBentatives may be members of the
General Assembly. No more than four of the memiagmgointed by any one of the three
appointing authorities may be members of the savhiggal party.

Section 11.1.(b) The Commission shall:

(1) Study all practices and procedures that affiee speed, fairness, and accuracy
with which civil actions are disposed of in theatrdivisions of the General Court of Justice,
including the rules of civil procedure, rules ofidance, other relevant statutes, statewide and
local court-adopted rules of practice and procedadeninistrative rules, appellate opinions and
all other relevant practices, customs, and traastio the trial courts of North Carolina;

(2) Devise and recommend improved practices aodedures that (i) reduce the
time required to dispose of civil actions in tha&ltdivisions; (ii) simplify pretrial and trial
procedure; (iii) guarantee the fairness and imakliti with which the claims and defenses are
heard and resolved; and (iv) increase the pasdies'the public's satisfaction with the process of
civil litigation;

(3) Raising the amount in controversy that deiees the proper division for trial of
civil actions and allowing counsel fees as partco$ts in certain civil actions (S.B. 955 -
Dalton);

(4) Requiring insurers to provide information qurito litigation requiring policy
provisions and policy limits upon written requestdagiving an insurer who provides such
information the option of initiating mediation withe person who sought the information (S.B.
24 - Dalton);

(5) Allowing prisoners who suffer death or totald permanent disability to receive
compensation under the Workers' Compensation Ase¢da&n the minimum wage (S.B. 992 -
Ballance);

(6) Public duty doctrine issues (Ballance).
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Section 11.1.(c) The Commission may report toGeaeral Assembly and the Chief Justice
by making an interim report no later than the @mnmg of the 2000 Regular Session and shall
make a final report not later than March 1, 200dhe report shall be in writing and shall set
forth the Commission's findings, conclusions, ardommendations, including any proposed
legislation or court rules. Upon issuing its fineport, the Commission shall terminate.

Section 11.1.(d) The Speaker of the House of &agmitatives and the President Pro Tempore
of the Senate shall each designate one of themialges to serve as cochair. The Commission
shall meet at such times and places as the coctesignate. The facilities of the State
Legislative Building and the Legislative Office Biing shall be available to the Commission,
subject to the approval of the Legislative Servi€Gsmmission. Legislative members of the
Commission shall be reimbursed for subsistencetraveé! expenses at the rates set forth in G.S.
120-3.1. Members of the Commission who are officar employees of the State shall receive
reimbursement for travel and subsistence expendésg aates set forth in G.S. 138-6. All other
members shall receive compensation and reimburdefmetravel and subsistence expenses at
the rates specified in G.S. 138-5.

Section 11.1.(e) The Commission may solicit, Empor contract for technical
assistance and clerical assistance, and may percnantract for the materials and services it
needs. Subject to the approval of the Legislafigevices Commission, the staff resources of the
Legislative Services Commission shall be availabl¢ghe Commission without cost except for
travel, subsistence, supplies, and materials.

Section 11.2. Of the funds appropriated to trendédal Assembly, the Legislative
Services Commission shall allocate funds to implentige provisions of this Part.

PART XXIIl.-----EFFECTIVE DATE AND APPLICABILITY
Section 23.1. Except as otherwise specificatlyvgled, this act becomes effective
July 1, 1999. If a study is authorized both irstact and the Current Operations Appropriations
Act of 1999, the study shall be implemented in adance with the Current Operations
Appropriations Act of 1999 as ratified.
In the General Assembly read three times andedtthis the 21st day of July, 1999.

s/ Dennis A. Wicker
President of the Senate

s/ James B. Black
Speaker of the House of Representatives

s/ James B. Hunt, Jr.
Governor

Approved 9:03 p.m. this 5th day of August, 1999
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APPENDIX B

CIVIL LITIGATION STUDY COMMISSION
1999-2000

S.L. 1999-395

Pro Tem’s Appointments

Mr. J. Nicholas Ellis, Cochair
PO Box 353
Rocky Mount, NC 27802-0353

Sen. Patrick Ballantine
1127 Legislative Bldg.
Raleigh, NC 27601-2808
919/715-2525

Ms. Janet Ward Black
Donaldson & Black, P.A.
208 Wendover Avenue
Greensboro, NC 27401

Sen. Daniel Clodfelter
100 N. Tryon St., 4% Floor
Charlotte, NC 28202-4003
704/331-1041

Ms. Allyson Duncan

Kilpatrick Stockton

3737 Glenwood Ave., Suite 400
Raleigh, NC 27612

Ms. Pamela H. Simon

Pope McMillan Kutteh & Simon, PA
PO Box 1776

Statesville, NC 28687-1776

Chief Justice’s Appointments

Mr. L. Lamar Armstrong, Jr.
PO Box 27
Smithfield, NC 27577

Mr. James P. Cooney, Il

Speaker’'s Appointments

Rep. R. Phillip Haire, Cochair
PO Box 248

Sylva, NC 28779
828/586-1765

Mr. Burton Craige
PO Box 27927
Raleigh, NC 27611
919/755-1812

Rep. Lyons Gray

420 West Fourth Street, Suite 202-C
Winston Salem, NC 27101
336/722-2311

Mr. Keith Kapp
PO Drawer 19764
Raleigh, NC 27619-9764

Rep. Henry Michaux, Jr.
PO Box 2152

Durham, NC 27702
919/596-8181

Rep. Art Pope
304 Forsyth Drive
Raleigh, NC 27609
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3300 One First Union Center
301 S. College Street
Charlotte, NC 28202

Mr. James C. Fuller

Suite 575, 4020 Westchase Blvd.

Raleigh, NC 27607

The Honorable Marvin Gray
6601 Pleasant Drive
Charlotte, NC 28211

Mr. Irvin W. Hankins, Il
Suite 2500, Charlotte Plaza
Charlotte, NC 28244

Mr. Thomas M. Ringer, Jr.
5315 Shady Bluff Street
Durham, NC 27704

Staff

Walker Reagan
Trina Griffin

Frank Folger
Research Division
919/733-2578

Clerk

Emily Reynolds
919/733-5752
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